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We have reported on the law to mitigate the 
consequences of the COVID-19 pandemic in 
civil, insolvency and criminal proceedings (BT-
Drs. 19/18110; hereinafter referred to as the 
COVID-19 Mitigation Act). Therefore, this article 
will exclusively deal with the changes in the law 
that are relevant for companies’ IT contracts.
A general report on the law on mitigation of the 
consequences of the COVID-19 pandemic in 
civil, insolvency and criminal proceedings of 
27.03.2020 (BT-Drs. 19/18110 hereinafter: CO-
VID-19-FolgenabmilderungsG) is available on 
our blog as well as on the Mulitlaw website.
  
The present article ties in with this and deals 
specifically with the effects of the law on IT con-
tracts of companies.

1. RIGHT TO REFUSE 
PERFORMANCE

Apart from special circumstances of the indivi-
dual case, the only relevant provision for IT con-
tracts is the right to refuse performance for 
micro-enterprises (according to Art. 240 EGB-
GB-New). By – of course purely voluntarily – as-
serting this claim, the client has the possibility 
to receive deferral for all performance and pay-
ment obligations for a legally defined period.

2. AFFECTED COMPANIES

Only micro-enterprises are entitled to the right 
to refuse performance. These are enterprises 
employing up to 9 employees and generating 
up to EUR 2 million turnover p.a. or up to EUR 
2 million balance sheet total. For the purpose 
of assessing whether a company is considered 
a micro-enterprise, legally separate companies 
belonging to a group of companies are added 
together.
The limitation to micro-enterprises (and consu-
mers) is a reduction of scope as compared to 
the preliminary draft which provided for such 
right also for larger entities.

3. REQUIREMENTS

The right to refuse performance must be based, 
on the one hand, on circumstances related to 
the COVID-19 pandemic. On the other hand, 
the micro enterprise must either not be able 
to provide the service/payment or must not 
be able to provide the service/payment without 
endangering the economic basis of its busi-
ness.

a) Are contracts for the production of 
software covered?
Furthermore, the COVID-19 Mitigation Act ex-
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pressly only covers (essential) contracts for the 
performance of a continuing obligation (e.g. 
known from Sec. 314 German Civil Code). Al-
though a contract for the creation of software 
is also conceivable as such, contracts for the 
creation of software generally are classified as 
“contracts to produce a work” (according to Sec. 
631 German Civil Code). Thus, contracts for 
the creation of software generally are selective 
exchange contracts and not contracts for the 
performance of a continuing obligation. 

However, Scrum contracts can be a special 
case, depending on the respective contract de-
sign.

b) Recorded IT contracts
However, SaaS contracts, contracts for care 
and maintenance and software license agree-
ments are in general recognized as contracts 
for the performance of a continuing obligation. 
The COVID-19 Mitigation Act’s right to refuse 
performance therefore is applicable to these.
  
c) Time Limit and Material Essentiality 
However, the types of IT contracts mentioned 
are only covered if they were concluded befo-
re 8 March 2020.

Furthermore, the contract for the performance 
of a continuing obligation must be essential. Ac-
cording to the COVID-19 Mitigation Act, this in-
cludes such obligations which are necessary 
to cover services for a business’ appropriate 
continuation. The earlier draft version focussed 
– as a result more strictly – on those contracts 
for the performance of a continuing obligation 
which are necessary to be covered by services 
for the public (the exemplary list includes: (i) 

compulsory insurance; (ii) contracts for the sup-
ply of electricity and gas or for telecommunica-
tions services; (iii) where regulated by civil law: 
contracts for the supply and disposal of water).
 
Thus, the characteristic of essentiality of the 
contract for the performance of a continuing 
obligation is likely to be the relevant one on 
the client side in order to successfully assert a 
right to refuse performance. In particular, it must 
be individually examined and justified why the 
fulfilment of the respective IT contract in questi-
on is necessary for the appropriate continuation 
of the course of business. In our view, however, 
from an IT sector specific perspective, this may 
well be the case, especially in view of the in-
creasing focus on the online sector and the de 
facto „compulsion to digitize“ as a result of the 
corona crisis.

4. EXCLUSION

The right to refuse performance is excluded 
in the event of unreasonableness, namely the 
economic endangerment of the service’s re-
cipient (= creditor, here: the contractor/licensor 
claiming remuneration), but in this case is repla-
ced by a right of termination.

5. EXTENSION OPTION

In principle, the right to refuse performance 
applies until 30 June 2020. However, the Fe-
deral Government is authorised to extend the 
duration of the right to refuse performance by 
statutory order until 30 September 2020 at the 
latest.
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